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DETAILED ACTION 

Response to Amendment 

1 . Examiner acknowledges Applicant's response filed 5 December 2008 containing 
amendments to the claims and remarks. 

2. Claims 1-8 and 10-26 are pending. Claims 22-26 are newly added. 

3. The previous rejections of claims 1-8 and 10-21 are withdrawn in view of 
Applicant's amendment to the claims. 

4. New grounds for rejection of claims 1-8 and 10-21, necessitated by Applicant's 
amendment to the claims, are entered under 35 U.S.C. 103(a). Likewise, newly added 
claims 22-26 are rejected under 35 U.S.C. 103(a). 

5. Nonstatutory obviousness-type double patenting rejections are entered with 
respect to claims 8 and 10-18. 

6. Finally, objections are entered with respect to claims 21 and 26. The objections 
and rejections follow. 

Information Disclosure Statement 

7. The Information Disclosure Statement filed 10 December 2008 fails to comply 
with 37 CFR 1.98(a)(2), which requires a legible copy of each cited foreign patent 
document; each non-patent literature publication or that portion which caused it to be 
listed; and all other information or that portion which caused it to be listed. 
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8. Examiner notes that the above-referenced Information Disclosure Statement has 
been considered, in part, as evidenced by Examiner's initialing of those references 
expressly considered. 

Claim Objections 

9. Claims 21 and 26 are objected to under 37 CFR 1.75(c), as being of improper 
dependent form for failing to further limit the subject matter of a previous claim. 
Applicant is required to cancel the claims, or amend the claims to place them in proper 
dependent form, or rewrite the claims in independent form. 

10. With respect to claims 21 and 26, both are construed as apparatus claims as 
both purport to depend from claims to an apparatus (reactor) (claims 8 and 21, 
respectively). In this regard, Examiner notes that apparatus claims are defined by 
structural limitations. See MPEP § 21 14. Because claims 21 and 26 do not specify any 
structural limitations, they do not further limit the apparatus claims from which they 
depend. Thus, claims 21 and 26 are improper dependent claims. Appropriate 
correction is required. 

11. With respect to claim 26, the claim reads, in relevant part: "The process as 
claimed in claim 21, . . ." (emphasis added). Examiner notes that claim 21 is drawn to 
"[a] reactor " (emphasis added). Appropriate correction is required. 
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Claim Rejections - 35 USC § 103 

12. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office Action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described 
as set forth in section 102 of this title, if the differences between the subject matter sought to 
be patented and the prior art are such that the subject matter as a whole would have been 
obvious at the time the invention was made to a person having ordinary skill in the art to which 
said subject matter pertains. Patentability shall not be negatived by the manner in which the 
invention was made. 

13. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

14. This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

15. Claims 1-7, 20, and 22-25 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Stapf (US 6,365,792) in view of Passler (US 5,789,644). 
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16. As a preliminary matter, Examiner notes that Stapf considers his process to be 
an improvement over that of Passler (see Stapf, column 3, lines 8-9 and 18-20). 1 

17. With respect to claims 1 and 20, Stapf discloses a process for carrying out a 
high-temperature reaction (e.g., the preparation of acetylene via partial oxidation of 
hydrocarbons) (see Stapf, column 1, lines 4-5), in a reactor comprising a reaction 
chamber (see Stapf, column 3, lines 11-12) and a quench area (see Stapf, column 3, 
lines 12-13), in which starting materials are supplied to the reaction chamber through 
channels of a burner block (see Stapf, column 3, lines 11-12), where in the reaction 
chamber the high-temperature reaction having a short residence time takes place at a 
temperature of at least 1500°C (see Stapf, column 2, lines 63-66; and column 3, lines 
25-27) and the reaction mixture is subsequently rapidly cooled in the quench area (see 
Stapf, column 3, lines 12-13), characterized in that in the quench area firstly a direct 
cooling to a temperature in the range from 650°C to 1200°C takes place by supply of an 
evaporating quench medium (see Stapf, column 4, lines 40-43) and subsequently in the 
quench area an indirect cooling in a heat exchanger takes place (see Stapf, column 4, 
lines 40-43). 

18. With respect to claim 2, Stapf discloses wherein the starting materials starting 
materials may be premixed (see Stapf, column 2, lines 36-37). 

19. With respect to claims 3, 22, and 23, Stapf discloses wherein the direct cooling 
takes place at a temperature of at most 1000°C (see Stapf, column 4, lines 40-43). 



1 Examiner notes that Passler (US 5,789,644) is the English-language equivalent for "DE-A-44 22 815" 
identified in Stapf. 
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20. With respect to claim 4, Stapf discloses wherein there is at least one stage of 
direct cooling (see Stapf, column 4, lines 40-43). 

21 . With respect to claim 5, Stapf discloses wherein the quench medium is water or 
oil (see Stapf, column 3, lines 2-6). 

22. With respect to claims 6 and 7, Stapf discloses wherein the indirect cooling takes 
place to less than 300°C (see Stapf, column 6, lines 7-9); and wherein steam may be 
generated (see Stapf, column 6, lines 9-10). 

23. With respect to claim 24, Stapf discloses wherein the quench medium may be 
water (see Stapf, column 3, lines 2-6) and wherein the direct cooling lowers the reaction 
temperature to some point between 100°C and 1000°C (see Stapf, column 3, lines 2-6; 
and column 4, lines 40-43) - i.e. above the boiling point of water, thereby expecting a 
"complete evaporation" of the quench medium. 

24. With respect to claim 25, Stapf makes reference to the process of Passler (see 
Stapf, column 3, lines 8-9) which Examiner submits is an example of the Sachsse- 
Bartholome process for acetylene production. In this regard, Applicant admits that such 
process produces an acetylene yield of about 29% based on carbon (see Applicant's 
specification, page 8, lines 23-25). 

25. Claims 1, 8, 10-19, 21, and 26 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Stapf (US 6,365,792) in view of Passler (US 5,789,644) and Bakker 
(US 3,640,739). 

26. With respect to claims 1 and 8, see discussion supra at paragraph 17. 
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Neither Stapf nor Passler disclose wherein fire-resistant ceramic is introduced 
into the reaction chamber in the form of stones or bricks or as a cast or tamped mass 
and subsequently compressed, dried, and calcined. 

However, Passler discloses wherein the reactor components must be "heat- 
resistant" (see Passler, column 2, line 54), presumably owing to the very high reaction 
temperatures which are on the order of about 1500°C to about 2000°C (see Passler, 
column 1, lines 26-36). In this regard, Bakker discloses a refractory (heat-resistant) 
material made from a high purity alumina refractory brick batch mix consisting of 85% - 
95% alumina by weight (see Bakker, column 2, lines 10-12). Bakker discloses that the 
refractories of his invention are of increased strength, higher density, lower porosity, 
and higher refractoriness than other refractories commercially available (see Bakker, 
column 1, lines 62-67). Bakker further discloses whereby the alumina refractory ("fire- 
resistant ceramic") may be shaped into bricks, compressed, dried, and calcined (see 
Bakker, column 3, lines 58-70). 

Therefore, the person having ordinary skill in the art would have been motivated 
to modify the reactor of Stapf and/or Passler to incorporate use of Bakker's refractory 
material as a heat-resistant liner for the inside of their reactors in order to protect the 
reactor internal components from the very high reaction temperatures occurring in 
Stapf s and Passler's acetylene production processes. 

Finally, the person having ordinary skill in the art would have had a reasonable 
expectation of success in using the refractory brick batch mix of Bakker as a liner in the 
reactor Stapf and/or Passler because: (1 ) Passler expresses a need for the use of heat- 
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resistant materials inside the reactor; and (2) Bakker notes that his brick batch mix may 
be pressed into any desired shape (see Bakker, column 3, lines 58-64), i.e. in order to 
conform to the particular configuration of the end-use application. 

27. With respect to claim 10, Bakker discloses pressing the refractory mix into any. 
desired shape (see Bakker, column 3, lines 58-59). 

28. With respect to claims 11-13 and 16, Passler discloses a quench area (10) 
aligning in the direction of the longitudinal axis of the reaction chamber (7); and wherein 
a reaction chamber (7) and transition of the reaction chamber (7) to quench area (10) 
designed in the form of an annular gap (see Passler, Fig. 1) (showing an expected gap 
in the shape of an annulus being formed by the component (not labeled) extending 
directly from a central region of the reaction chamber (7) and into the quench area (10)). 

29. With respect to claims 14 and 15, Passler discloses channels (6) in the burner 
block (5) aligned in the direction of the longitudinal axis of the reaction chamber (7) (see 
Passler, Fig. 2). 

30. With respect to claims 17 and 18, Passler discloses the supply (8) of quench 
medium via quench nozzles (9) attached to one or more distributors arranged radially to 
the main flow direction of the reaction mixture (see Passler, Fig. 1). 

31. With respect to claim 19, Passler discloses a design range for the numbers and 
diameters of the channels passing through the burner block (see Passler, column 2, 
lines 9-14), explaining that the nominal size of the burner block and burner are 
determined by the number and size of the channels (see Passler, column 2, lines 9-14), 
thereby suggesting the possibility for scale-up of the reactor as desired. 
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32. 



With respect to claim 21 , see discussion supra at paragraph 17. 



33. 



With respect to claim 26, see discussion supra at paragraph 24. 



Double Patenting 



34. The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. A nonstatutory 
obviousness-type double patenting rejection is appropriate where the conflicting claims 
are not identical, but at least one examined application claim is not patentably distinct 
from the reference claim(s) because the examined application claim is either anticipated 
by, or would have been obvious over, the reference claim(s). See e.g., In re Berg , 140 
F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re Goodman , 11 F.3d 1046, 29 
USPQ2d 2010 (Fed. Cir. 1993); In re Longi . 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 
1985); In re Van Ornum . 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vooel . All 
F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington . 418 F.2d 528, 163 USPQ 
644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1 .321 (c) or 1 .321 (d) 
may be used to overcome an actual or provisional rejection based on a nonstatutory 
double patenting ground provided the conflicting application or patent either is shown to 
be commonly owned with this application, or claims an invention made as a result of 
activities undertaken within the scope of a joint research agreement. 
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Effective January 1, 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 

35. Claims 8 and 10 are rejected on the ground of nonstatutory obviousness-type 
double patenting as being unpatentable over claims 1 and 4-6 of U.S. Patent No. 
6,869,279. Although the conflicting claims are not identical, they are not patentably 
distinct from each other because claims 8 and 10 of the instant application are 
structurally substantially similar in terms of both subject matter and scope to claims 1 
and 4-6 of U.S. Patent No. 6,869,279. In this regard, Examiner notes that any process 
limitations (e.g., operating temperatures) found within an apparatus claim are 
considered non-limiting as apparatus claims are defined by structural limitations. See 
MPEP§2114. 

36. Claims 8 and 10-18 are provisionally rejected on the ground of nonstatutory 
obviousness-type double patenting as being unpatentable over claims 3-8, 12, 13, 16- 
18, and 21-23 of copending Application No. 10/806,232. Although the conflicting claims 
are not identical, they are not patentably distinct from each other because claims 8 and 
10-18 of the instant application are structurally substantially similar in terms of both 
subject matter and scope to claims 3-8, 12, 13, 16-18, and 21-23 of copending 
Application No. 10/806,232. In this regard, Examiner notes that any process limitations 
(e.g., operating temperatures) found within an apparatus claim are considered non- 
limiting as apparatus claims are defined by structural limitations. See MPEP § 21 14. 
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37. This is a provisional obviousness-type double patenting rejection because the 
conflicting claims have not in fact been patented. 



Response to Arguments 

38. Applicant's arguments filed 5 December 2008 have been fully considered but 
they are not persuasive. 

39. Examiner understands Applicant's principal arguments to be: 

I. Applicant's claim 8 does not describe a practice that 
is customary in the refractory trade. 

II. Applicant's claim 8 is not related to a brick-shaped 
refractory, and that modification required to arrive at 
the claim features would render Bakker's brick- 
shaped refractory unsuitable for its intended purpose 
as a brick-shaped refractory. 

40. With respect to Applicant's first and second arguments, Examiner notes that 
Bakker is directed to a refractory brick batch mix (see Bakker, Abstract; and claims) that 
is in no way limited with respect to the final shape of the "brick" used (see Bakker, 
column 3, lines 59-64). Thus, the person having ordinary skill in the art would readily 
recognize that Bakker's brick batch mix could be pressed into any_ desired shape in 
order to conform to the particular configuration of the end-use application. 

41. With respect to Applicant's second argument, Bakker discloses firing of the 
refractory at temperatures in the range of about 1200°C to about 1700°C (see Bakker, 
column 3, lines 69-71) which overlaps with the reaction temperature of both Stapf and 
Passler (see Stapf, column 2, lines 63-66; column 3, line 67; and column 4, lines 1-3 
and 9-11). 
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42. The remainder of Applicant's arguments is considered moot in view of the new 
grounds of rejection. 

Conclusion 

43. The prior art made of record and not expressly relied upon is considered 
pertinent to Applicant's disclosure: Alagy (US 4,973,777). 

44. Applicant's amendment and submission of an Information Disclosure Statement 
under 37 CFR 1.97(c) with the fee set forth in 37 CFR 1.1 7(p) on 10 December 2008 
prompted the new grounds of rejection presented in this Office Action. Accordingly, 
THIS ACTION IS MADE FINAL. See MPEP §§ 609.04(b), 706.07(a). Applicant is 
reminded of the extension of time policy as set forth in 37 CFR 1 .1 36(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

45. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Randy Boyer whose telephone number is (571) 272- 
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71 13. The examiner can normally be reached Monday through Friday from 10:00 A.M. 
to 7:00 P.M. (EST). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Glenn A. Caldarola, can be reached at (571) 272-1444. The fax number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

RPB 

/Glenn A Caldarola/ 
Acting SPE of Art Unit 1797 



